
STATE OF CALIFORNIA 
DEPARTMENT OF INSURANCE 

45 Fremont Street, 24th Floor 
San Francisco, California 94105 

 
 

NOTICE OF PROPOSED ACTION AND NOTICE OF PUBLIC HEARING 
 

SMALL EMPLOYER HEALTH INSURANCE 
 

 
Date:  October 23, 2012           CDI File No.  REG-2011-00028 
 
SUBJECT OF RULEMAKING 
 
The California Department of Insurance (“Department”) proposes to adopt California Code of 
Regulations Sections 2233.1, 2233.2, 2233.3, 2233.4, and 2233.5 pertaining to the wrapping of 
small employer health insurance policies, after considering comments from the public.   
    
PUBLIC HEARING 
 
The Department of Insurance (Department) will hold a public hearing to provide all interested 
persons an opportunity to present written or oral statements regarding the regulations, as follows: 
 
Date and Time: Monday, December 17, 2012 at 10:00 a.m. The hearing will end when 

all testimony has been given or 4:00 p.m., whichever is earlier.  
 
Location:    California Department of Insurance 

Hearing Room, 22nd Floor 
45 Fremont Street  
San Francisco, CA  94105 

 
CONTACT PERSONS 
 
Any questions regarding this notice should be directed to: 
 
Cathleen S. Chapman, Attorney 
California Department of Insurance 
45 Fremont Street, 24th Floor 
San Francisco, CA  94105 
Telephone: (415) 538-4458 
Facsimile: (415) 904-5896  
chapmanc@insurance.ca.gov 
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The backup contact person for these inquiries is: 
 
Bruce Hinze, Assistant Chief Counsel 
California Department of Insurance 
45 Fremont Street, 24th Floor 
San Francisco, CA  94105 
Telephone: (415) 538-4392 
Facsimile: (415) 904-5896 
hinzeb@insurance.ca.gov 
 
WRITTEN COMMENTS 
 
Any interested person, or his or her authorized representative, may submit written comments 
relevant to the proposed regulatory action to the Department via electronic or U.S. mail, personal 
delivery or facsimile. Comments shall be transmitted to Cathleen Chapman (see above contact 
information) by one method only. 
 
The written comment period closes at 5:00 p.m. on December 17, 2012.  Any materials received 
after that time will not be considered.   
 
ACCESS TO HEARING ROOMS 
 
The facilities to be used for the public hearing are accessible to person with mobility 
impairments.  Persons with sight or hearing impairments are requested to notify the contact 
person(s) for the hearing in order to make special arrangements, if necessary.  
 
AUTHORITY AND REFERENCE 
 
The proposed regulations will implement, interpret, and make specific the provisions of 
Insurance Code Sections 10700(b), 10705, 10705.1, 10706.5, 10713, 10714, 10715, 10716, 
10717, and 106.  Insurance Code Sections 10704 as well as CalFarm Insurance Company v. 
Deukmejian (1989) 48 Cal.3d 805 and 20th Century Insurance Company v. Garamendi (1994) 
8 Cal. 4th 216, provide the authority for this rulemaking.  
 
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 
 
The Small Employer Health Insurance Reform Act, Chapter 1128, Statutes 1992 (A.B. 1672), 
commencing with Insurance Code Section 10700, created several requirements regarding small 
employer health insurance.  Section 10705(b)(1) mandates that each insurer “fairly and 
affirmatively offer, market, and sell all of the carrier's benefit plan designs that are sold to, 
offered through, or sponsored by, small employers or associations that include small employers 
to all small employers in each geographic region in which the carrier makes coverage available 
or provides benefits.” 
 
Despite that provision, many insurers prohibit the sale of certain health insurance policies to 
small employers who combine (or “wrap”) such policies with self-funded Health Reimbursement 
Arrangements or other employer-sponsored methods for reimbursing employees for all or part of 
their out-of-pocket medical expenses. Medical expenses include policy deductibles, 



  3

co-payments, and coinsurance. The insurers say they restrict wrapping because claims data show 
higher utilization of covered benefits by employees who have wrap plans provided by their 
employers.   
 
The proposed regulations balance the non-discrimination and guaranteed issue requirements of 
A.B. 1672 against the concern that wrapping may increase medical claims costs and premiums 
for all small employers, even those that do not wrap.  Under modified community rating as 
embodied in A.B. 1672, if some small employers wrap, increased medical claims costs would be 
passed on to all small employers. 
 
The policy objectives of this rulemaking are to ensure that all small employers have access to 
every health insurance policy available to small employers in their geographical region, and the 
small employers that choose to provide wrap plans or other methods for reducing their 
employees’ cost-sharing under those policies pay health insurance premiums that are directly 
proportional to the higher claims costs caused by them.  
 
In addition, the proposed regulations enhance openness and transparency in business and 
government by requiring that insurers provide actuarial information to the Department, and that 
the information be publicly available.   
 
Proposed Regulations 
 
Section 2233.1 (Definitions) 
 
This section provides the definitions used in Section 2233.2 through 2233.5.  It defines “BPD,” 
“HRA,” “restrict wrapping,” and “wrapping.” 
 
Section 2233.2  (Restrictions on Wrapping)  
 
This section is proposed to be added to permit insurers to restrict wrapping and require insurers 
that do to (a) set forth the wrapping restrictions in the benefit plan design and (b) comply with 
section 2233.3 through 2233.5. 
 
Section 2233.3  (Supporting Data) 
 
This section is proposed to be added to require insurers that propose to charge higher premium 
rates for a policy that does not restrict wrapping than for a policy that restricts wrapping to 
provide data to the Department showing the extent of expected increased claims payments 
resulting from wrapping and that the higher premium rate accurately reflects the extent of these 
expected increased claims payments. 
 
It also provides that insurers that restrict wrapping must provide actuarial data to the Department 
showing that wrapping increases claims payments and the extent of the increase in claims 
payments. 
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Section 2233.4 (Information to Be Made Public) 
 
This section requires that all information submitted by insurers to the Department in connection 
with these proposed regulations, as well as all portions of benefit plan designs addressing 
wrapping, be available to the public.  It further states that the Department will rely only on public 
information in considering a submission made pursuant to these regulations. 
 
Section 2233.5 (Discrimination in Issuance of Small Employer Health Insurance Policies    
Prohibited). 
 
This section requires that every benefit plan design that places restrictions on wrapping must also 
provide a wrapping option with any differential in premium rates supported with actuarial data 
described in section 2233.3.  It will become operational 90 days after the effective date of these 
regulations. 
 
CONSISTENCY OR COMPATIBILITY WITH EXISTING STATE REGULATIONS 
 
The proposed regulations are not inconsistent or incompatible with any existing state regulations.   
 
COMPARABLE FEDERAL LAW 
 
There are no existing federal regulations or statutes comparable to the proposed regulations.  
 
MANDATES ON LOCAL AGENCIES OR SCHOOL DISTRICTS  
 
The proposed regulations do not impose any mandate on local agencies or school districts.  There 
are no costs to local agencies or school districts for which Part 7 (commencing with Section 
17500) of Division 4 of the Government Code would require reimbursement. 
 
COST OR SAVINGS TO ANY STATE AGENCY, LOCAL AGENCY OR SCHOOL 
DISTRICT OR IN FEDERAL FUNDING  
 
The Department has determined that the proposed regulations will result in no cost or savings to 
any state agency, no cost to any local agency or school district that is required to be reimbursed 
under Part 7 (commencing with Section 17500) of Division 4 of the Government Code, no other 
nondiscretionary cost or savings imposed on local agencies, and no cost or savings in federal 
funding to the State.  
 
SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESSES, INCLUDING THE ABILITY OF CALIFORNIA 
BUSINESSES TO COMPETE 
 
The Department has made an initial determination that the proposed adoption of the regulations 
will not have a significant, statewide adverse economic impact directly affecting business, 
including the ability of California businesses to compete with businesses in other states.  The 
types of businesses that may be affected are insurance companies. 
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The Department expects the proposed regulations will create a relatively insignificant cost 
impact on insurers.  The full economic impact analysis provides additional detail.   
 
The Department has considered proposed alternatives that would lessen any adverse economic 
impact on business and invites you to submit proposals.  Submissions may include the following 
considerations: 
 

(i) The establishment of differing compliance or reporting requirements or timetables 
that take into account the resources available to businesses. 

 
(ii) Consolidation or simplification of compliance and reporting requirements for 

businesses. 
 

(iii) The use of performance standards rather than prescriptive standards. 
 

(iv) Exemption or partial exemption from the regulatory requirements for businesses.  
 

 
POTENTIAL COST IMPACT ON REPRESENTATIVE PRIVATE PERSONS OR 
ENTITIES/BUSINESSES  
 
The Department is not aware of any cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action.   
 
STATEMENT OF THE RESULTS OF THE ECONOMIC IMPACT ASSESSMENT 
 
The Department is required to assess any impact the proposed regulations may have on the 
creation or elimination of jobs within the State of California, the creation of new businesses or 
the elimination of existing businesses within the State of California, the expansion of businesses 
currently doing business within the State of California, and the benefits of the proposed 
regulations to the health and welfare of California residents, worker safety, and the state’s 
environment.   
 
Neither the proposed amendments  nor the alternatives set forth in the Initial Statement of 
Reasons will have a significant effect on possible changes in employment, including the creation 
or elimination of jobs within the State of California, the creation of new businesses or the 
elimination of existing businesses within the State of California, or the expansion of businesses 
currently doing business within the State of California. These determinations were made by 
evaluating the changes in personal income, or Gross Domestic Product (GDP) that could result 
from this action. Employment, business formation and changes in both components are captured 
in state GDP and similar national measures of output.  
 
Also, CDI has evaluated whether the proposed amendments impair the ability of California 
businesses to compete with businesses in other states, whether the regulations impact insurers or 
other businesses or industries and whether they affect the ability of California insurers to 
compete with insurers in other states.  CDI concluded that the proposed amendments will have 
an insignificant economic impact. 
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CDI has also determined that the proposed regulations will be beneficial to the health and 
welfare of California residents by ensuring that employees of small employers and their 
beneficiaries have a wider range of health insurance options. The regulations are not expected to 
affect worker safety and the state’s environment. 
 
The full text of the Department’s assessment is set forth in the Economic Impact Assessment, a 
copy of which is included in the rulemaking record.  
 
FINDING OF NECESSITY FOR APPLICATION TO BUSINESS  
 
The Department finds that it is necessary for the welfare of the people of the state that the 
regulations apply to businesses.  
 
IMPACT ON HOUSING COSTS 
 
The proposed regulations will have no significant effect on housing costs. 
 
REASONABLE ALTERNATIVES  
 
The Department must determine that no reasonable alternative considered by the agency or that 
has otherwise been identified and brought to the attention of the agency would be more effective 
in carrying out the purpose for which the action is proposed, would be as effective and less 
burdensome to affected private persons than the proposed action, or would be more cost-
effective to affected private persons and equally effective in implementing the statutory policy or 
other provision of law.  
 
The Department invites interested persons to present statements or arguments with respect to 
alternatives to the proposed action at the scheduled hearing or during the written comment 
period.  
 
IMPACT ON SMALL BUSINESS  
 
The Department has determined that the proposed regulations will affect small business as small 
employers are expected to benefit from them. 
 

The regulations also will affect insurance companies; however, they are not small businesses 
pursuant to California Government Code section 11342.610(b)(2).  

 
TEXT OF REGULATIONS AND STATEMENTS OF REASONS 
 
The Department has prepared an Initial Statement of Reasons (Initial Statement) that sets forth 
the reasons for the proposed action.  Upon request, the Initial Statement will be made available 
for inspection and copying.  Requests for the Initial Statement or questions regarding this 
proceeding should be directed to the contact person listed above.  Upon request, the Final 
Statement of Reasons (Final Statement) will be made available for inspection and copying once 
it has been prepared.  Requests for the Final Statement should be directed to the contact person 
listed above. 
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The file for this proceeding, which includes a copy of the express terms of the proposed 
regulations, the statements of reasons, the information upon which the proposed action is based, 
and supplemental information, including reports, documentation and other materials related to 
the proposed action contained in the rulemaking file, is available by appointment for inspection 
and copying at 45 Fremont Street, 21st Floor, San Francisco, California 94105, between the 
hours of 9:00 a.m. and 4:30 p.m., Monday through Friday.   
 
AUTOMATIC MAILING 
 
A copy of this Notice, which includes the informative digest of the proposed regulations, as well 
as a copy of the proposed regulation text, will automatically be sent to all persons on the 
Department's mailing list. 
 
WEB SITE POSTINGS  
 
Documents concerning this proceeding are available on the Department of Insurance's Web site.  
To access them, go to http://www.insurance.ca.gov.  Find at the right side of the page the 
heading “QUICK LINKS.”  The first item in this column under this heading is “Online 
Services”; on the drop-down menu for this item, select “Search for Proposed Regulations.”  
When the “Search for Proposed Regulations” screen appears, you can choose to view all 
proposed regulations or search by keyword.   
 
To browse “Currently Proposed Regulations,” click on the “Currently Proposed Regulations” 
button near the top of the screen.  A list of the names of regulations for which documents are 
posted will appear.  Find in the list the “Wrapping of Small Employer Health Insurance Policies” 
link, and click it.  Links to the documents associated with these regulations will then be 
displayed. 
 
To search by key word, enter "REG-2011-00028" (the Department of Insurance's regulation file 
number for these regulations) in the search field.  Alternatively, search by using a keyword 
("wrapping," for example, or "small employer health insurance").  Then, click on the “Submit” 
button to display links to the various filing documents. 
 
MODIFIED LANGUAGE 
 
If the regulations adopted by the Department differ from those that have originally been made 
available but are sufficiently related to the action proposed, the full text of the regulations will be 
available to the public for at least 15 days prior to the date of adoption.   
 
Interested persons should request a copy of these regulations prior to adoption from the contact 
person listed above.  
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COMMENTS FROM DEPARTMENT OF MANAGED HEALTH CARE 
 
Insurance Code Section 10704 requires the Department to provide the director of the Department 
of Managed Health Care (DMHC) a copy of proposed regulations related to small employer 
health insurance prior to the public comment period.  Under that statute, the director has 30 days 
to provide written comments to the Department.  Those comments become part of the 
rulemaking record.   
 
The Department complied with this requirement by sending a copy of these regulations to 
DMHC on April 26, 2012; however, DMHC has not provided comments for the Department to 
include in this notice.   
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